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COVID-19 Is a Boon for the Plaintiffs’ Bar

▪ The primary driver is class actions

▪ Lawyers trolling for plaintiffs

- Class action websites

- Social media advertisements

▪ Government enforcement followed by 
class actions

https://public.tableau.com/shared/BNB7HZX4J?:display_co
unt=y&:origin=viz_share_link&:embed=y 
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Class Action Threats
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Auto Finance Extensions / 
Forbearances

Deferrals vs. refinancing, contract and 
regulatory issues

Ancillary products; VSA, prepaid maintenance, 
GAP

Repossession restrictions

State laws in flux

Arbitration clauses with class action waivers if 
feasible

Privacy

Data sharing

Data breach

Data security measures

Debt Collection / TCPA

More debt = More collection = More calls

States and local consumer finance protection 
laws; industry pushback



Class Action Threats
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• Foreclosure and loan modification issues tend to be, but are not always, unique to each 
borrower.

Foreclosure Litigation – mostly single plaintiff actions

• Lenders allegedly not following the terms of standard form notes

• Lenders allegedly not following CA HBOR provisions

• Lenders allegedly charging unauthorized fees

• FDCPA, state equivalents (generally do not apply to foreclosure)

• FCRA (generally against credit agencies, not furnishers)

• Unfair business practices– California’s UCL, Illinois Uniform Deceptive Trade Practices Act, 
NY General Obligations Law, Texas Debt Collection Act

• TILA Claims

Class Actions Threats – uniform contracts, disclosures, and policies



Class Action Threats Attributable to COVID-19

CARES Act, PPP, and COVID-19 Types of Class Actions: 

1. Unlawful prioritization of applicants seeking larger loans.  
Byrnes v. Fountainhead Commercial Capital, LLC, No. 20-
cv-04149 (C.D. Cal. May 6, 2020).

2. Failure to pay CPAs and others who assisted borrowers 
in completing their PPP applications (as required by the 
Act).  Am. Video Duplicating, Inc. v. Royal Bank of 
Canada, No. 2:20-cv-04036 (C.D. Cal. May 1, 2020).

3. One case alleges racial discrimination in processing loan 
applications. Infinity Consulting Group, LLC v. United 
States Department of the Treasury, No. GJH-20-981, 2020 
WL 1985040 (D. Md. April 26, 2020)

4. Cases relating to education loan forbearance or 
suspension of loan programs.  Oksenendler v. Northstar
Education Finance, Inc., No. 20-cv-00805 (D. Minn. Mar. 
26, 2020) (lender suspended favorable contractual 
provision for borrowers due to COVID-19). 

5. Injunction to temporarily suspend foreclosure actions.  
Shuff v. Bank of America, No. 5:20-cv-00184 (S.D. W. Va. 
Mar. 16, 2020).
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New Issues on the Horizon
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CARES Act actions and state 
equivalents

•PPP class actions (private right of 
action?) 

Rise in defaults after 
expiration of forbearances 

under CARES Act and/or state 
equivalents

Forbearances without 
consent of borrowers

Moratorium violations

“Steering” Complaints and 
Disparate Impact 

California – AB 828, AB 2501, 
SB 939

New York – S8243C/A10351 
Privacy Risks – increased 

exposure from offsite 
operations and data access

State enforcement actions

•California: In January 2020, Newsom 
proposed a new Department of 
Financial Protection and Innovation 
modeled on the CFPB.  Appears to be 
tabled for now.



Preventative Measures
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• Proactively review policies, practices, representations

• Review contacts and dispute resolution provisions (arbitration clauses)

• Make changes as necessary

Reassess Policies And 
Practices

• Notify consumers of changed policies

• Prepare scripts for customer service

• Prepare processes for informal resolution of disputes

Communicate 
Proactively and 

Aggressively

• Forbearances

• Extensions

• Document compliance

Mitigate / Alleviate 
Alleged Harms



Preventative Measures
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Preserving Privilege
Remind employees / executives

Continue to copy lawyers

Document, Document, And Preserve

Document resolutions and mitigation efforts

Personal emails / Texts

Videos / chat functions

Hardcopies at home



Preventative Measures
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Track Developments, Issues, And 
Best Practices In Sector

Watch what others are doing, and results

Track complaints and resolutions

Demonstrate good faith

Continually Re-evaluate

What works?

What doesn’t?

What others are doing?

What should we be doing that we are not?



Arbitration Clauses
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• Best defense

• But may not be available to all

Class Action Waiver

• Breadth

• Enforceability

• Formation

• Who decides?

Recent Issues



Breadth
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•“all disputes arising out of or relating to the contract, the 
services provided by Company”

•“all disputes between us[, including, but not limited to 
______]”

All Claims

•“all disputes between us will be arbitrated”

•“all disputes between you, on the one hand, and 
Company, any parent, subsidiary, or affiliate of Company, 
or any third-party performing services for Company, on 
the other hand, will be arbitrated”

Third Parties

•Website terms of use

•Purchase/lease contracts

•Account agreements

Consistency



Breadth, Part 2

▪Make sure all potential parties 
are covered

- Assignees, affiliates, agents, 
other third parties

- Plaintiff lawyers are being 
strategic in selecting defendants

▪Make sure all potential claims 
are covered

- Financing, warranty, product-
related claims

- Courts have been inconsistent
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Enforceability, Part 1

Courts have 
declined to enforce 
if the forum refuses 

to administer the 
arbitration

Is it registered?
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Enforceability, Part 2 

U.S. Supreme Court Class Action Waivers Are Enforceable, But…

▪ AT&T Mobility v. Concepcion, 563 U.S. 333 (2011):  the U.S. 
Supreme Court found FAA preempted a California rule 
prohibiting class action waivers in consumer contracts.  

- In practice, the California rule would have a 
disproportionate impact on arbitration agreements.

- Requiring the availability of class-wide arbitration 
interferes with the fundamental attributes of arbitration 
and thus creates a scheme inconsistent with the FAA.

- Distinguished between prohibiting a procedure, such as 
a class action, versus the plaintiff’s substantive right to 
have a wrong addressed.
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California Supreme Court Creates an Exception

McGill v. CitiBank, N.A., 2 Cal. 5th 945 (2017) 

▪ Account agreement contained arbitration clause and class action waiver that 
waived the plaintiff’s right to obtain a public injunction.

- Trial court ordered all claims to arbitration, with the exception of claims 
for public injunction, holding agreements to arbitrate claims for public 
injunctive relief unenforceable under California law.

- California Court of Appeal reversed ordering all claims to arbitration.

California Supreme Court

▪ McGill sought public injunctive relief because he sought to enjoin deceptive 
advertising.

▪ Waiver of plaintiff’s right to seek public injunctive relief was unenforceable 
because it waived a substantive statutory right. 

- Section 3513 of California Civil Code:  “Any one may waive the 
advantage of a law intended solely for his benefit.  But a law established 
for a public reasons cannot be contravened by a private agreement.”

▪ FAA allows arbitration agreements to be declared unenforceable “upon such 
grounds as exist in law or in equity for the revocation of any contract” and 
violation of section 3513 of Civil Code is a ground for revoking any contract.
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What is public injunctive relief?  

“Public injunctive relief… has the primary purpose and effect of 
prohibiting acts that threaten future injury to the general public.”  
McGill, 5 Cal.5th at 955. 

Private injunctive relief, “has the primary purpose or effect of 
redressing or preventing injury to an individual plaintiff—or to a group 
of individuals similarly situated to plaintiff[.]”  Id.



Ninth Circuit Confirms Exception
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Blair v. Rent-A-Center, Inc., 928 F.3d 819 (9th Cir. 2019)

▪ The plaintiffs in Blair were customers of Rent-A-Center, a rent-to-own 
business, who alleged that Rent-A-Center structured its rent-to-own pricing 
in violation of state law. 

- The plaintiffs alleged claims under the Karnette Rental-Purchase Act 
(setting maximum prices for “rent to own” items), for violation of 
California Business & Professions Code § 17200, for violation of the 
Consumer Legal Remedies Act.

▪ Ninth Circuit holds that the FAA does not preempt the California Supreme 
Court’s decision in McGill. 

- In sum the McGill rule is a generally applicable contract defense 
derived from long-established California public policy. It is a 
"ground[] . . . for the revocation of any contract" and falls within the 
FAA's saving clause at the first step of the preemption analysis. 
9 U.S.C. § 2.

▪ Danger in FN 3:  Holding in an unreasoned footnote that plaintiff sought 
public injunctive relief because he “seeks to enjoin future violations of 
California's consumer protection statutes, relief oriented to and for the 
benefit of the general public.”

▪ McGill is the Law of the Land:  U.S. Supreme Court denied cert of the 
Ninth Circuit’s denial of FAA preemption of the McGill rule.  See AT&T 
Mobility LLC v. McArdle, No. 19-1078, 2020 WL 2814785 (U.S. June 1, 
2020); Comcast Corp. v. Tillage, No. 19-1066, 2020 WL 2814783 (U.S. 
June 1, 2020).



McGill Creates Risk

Door Open to Class-Wide Damages/Restitution if 
Arbitration Clause Unenforceable

▪ An arbitration clause found to violate McGill that contains a 
poison pill can render the entire arbitration clause and class 
action waiver unenforceable—turning a simple consumer 
dispute into a potential class action worth millions.

▪ Even if there is no poison pill, the severing of the claim 
requesting the remedy of public injunctive relief can result in 
a class-wide monetary remedy:

- UCL:  Class-wide restitution.

- CLRA: Class-wide actual damages and punitive 
damages.  

▪ What about mass individual arbitration?  Risk is there 
(mostly in employment disputes), but still preferable to 
class action liability.  

Incentive for Plaintiff’s Lawyers
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Defeating a McGill Challenge

▪ Class action waiver should specifically exclude injunctive relief remedy:

Arguably, only limits acting on behalf of general public in arbitration. Does not violate McGill because the Court remains a forum for 
claimant to seek public injunctive relief:  
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McGill Pointers
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Specifically identify arbitration as the forum that will resolve all substantive claims.

Court can remain a forum for the plaintiff 
to obtain a public injunction—if and when 
the arbitrator rules in the plaintiff’s favor.

The parties are entitled to split decision-making 
in this manner.  See Blair, 928 F.3d at 831.

The arbitration clause should state that court proceedings are stayed pending 
resolution of the substantive dispute in arbitration.    



Formation
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AFFIRMATIVE ASSENT NOTICE OF TERMS



Formation Challenges

▪ California’s Uniform Electronic Transactions Act
- Civil Code § 1633.7 confirms that an electronic signature has the same legal effect  

as a handwritten signature.

- Civil Code § 1633.9(a), “An electronic record or electronic signature is attributable to 
a person if it was the act of the person. The act of the person may be shown in any 
manner, including a showing of the efficacy of any security procedure applied to 
determine the person to which the electronic record or electronic signature was 
attributable.”

▪ Fabian v. Renovate America, Inc. (2019) 42 Cal.App.5th 1062
- In litigation, burden is on company to prove agreement

- Admissible evidence is required

- Application to E-Signatures
• DocuSign contract alone may not be enough

• Declaration describing process for obtaining signature / agreement
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Thank You!

▪ https://www.sheppardmullin.co
m/class-action-defense

▪ https://www.classactiondefense
strategy.com/
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The class action team is here to help.



Anna McLean

Anna is a partner in the Business Trial Practice Group in Sheppard
Mullin’s San Francisco and Dallas offices. She is a Leader of the
firm’s Class Action Defense Team. Anna focuses on the defense of
complex class actions, with particular emphasis on consumer
finance. She regularly defends companies in state and federal courts
with regard to alleged unfair business practices, product disclosure
issues, privacy, advertising, TCPA, credit reporting and collections-
related claims.

Anna litigates issues at the vanguard of state and federal law on the
enforcement of consumer arbitration clauses containing class action
waivers. She also provides guidance to companies in drafting such
clauses so they are fair, comprehensive, and enforceable.

Anna represents the auto finance industry in consumer litigation
nationwide. She focuses on the efficient, early resolution of claims by
motion, dismissal or settlement.

Anna received her B.A. from the University of California, Berkeley,
with high distinction, and her J.D. from UCLA School of Law.

Partner
Sheppard Mullin

San Francisco / Dallas
415.774.3154 / 469.391.7401

amclean@sheppardmullin.com
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Alejandro (“Alex”) Moreno 

Alex is a litigation partner in Sheppard Mullin’s San Diego
office. He practices general business and commercial
litigation Alex has experience handling matters in a diverse
array of industries, including the banking and finance, and
mortgage industries. His practice focuses on complex
consumer class action defense for financial companies,
securities litigation and derivative suits, and cross-border
litigation.

Alex received his B.A., high honors, from the University of
California, Santa Barbara; his LL.M., Commercial Law, from
the University of Cambridge (King’s College); and his J.D.
from Harvard Law School.

Partner
Sheppard Mullin

San Diego
619.338.6664

amoreno@sheppardmullin.com
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Jay Ramsey

Jay is a litigation partner in Sheppard Mullin’s Century
City Office, and co-leads the firm’s Consumer Class
Action Defense Team. Jay defends clients in consumer
class actions alleging violations of unfair competition
laws, consumer protection statutes, false advertising
laws, privacy laws, and more. He has successfully
defended clients at trial, on appeal, and in arbitration. He
also advises clients pre-litigation on a variety of
marketing, advertising, pricing, privacy and related e-
commerce matters.

Jay earned his B.A. from the University of California, Los
Angeles, magna cum laude, and his J.D. from The
George Washington University School of Law, 2010.

Partner
Sheppard Mullin

Century City 
310.228.2259

jramsey@sheppardmullin.com
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Abby Meyer

Abby is a senior associate in Sheppard Mullin’s Business Trial 
Practice Group and the lead associate for the firm’s Food & 
Beverage team. She is also a member of the firm’s 
Consumer Class Action teams. Her practice focuses on 
business disputes, complex civil litigation, and consumer 
class action defense. She has guided her clients through 
litigation involving breach of contract, fraud, 
misrepresentation, construction defect, and lender liability 
claims. On the class action side, she has defended her clients 
against alleged violations of California’s Unfair Competition 
Law, False Advertising Law, Consumers Legal Remedies Act, 
and similar alleged violations of other states’ laws. 

Abby earned her B.A., magna cum laude, from the University 
of Southern California, and her J.D. from the University of 
California, Los Angeles. 

Senior Associate
Sheppard Mullin
Orange County
714.513.5100

ameyer@sheppardmullin.com
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